
Public-Private 
Partnership  
Law Review
Third Edition

Editors
Bruno Werneck and Mário Saadi

lawreviews



The Public Private Partnership Law Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The Public Private Partnership Law Review - 
Edition 3

(published in March 2017 – editors Bruno Werneck and Mário Saadi)

For further information please email
Nick.Barette@thelawreviews.com

th
e Public Private Partnership

 Law Review



Public-Private 
Partnership 
Law Review
Third Edition

Editors
Bruno Werneck and Mário Saadi

lawreviews



PUBLISHER 
Gideon Roberton

SENIOR BUSINESS DEVELOPMENT MANAGER 
Nick Barette

BUSINESS DEVELOPMENT MANAGERS 
Felicity Bown, Thomas Lee

SENIOR ACCOUNT MANAGER 
Joel Woods

ACCOUNT MANAGERS 
Pere Aspinall, Jack Bagnall, Sophie Emberson,  

Sian Jones, Laura Lynas

MARKETING AND READERSHIP COORDINATOR 
Rebecca Mogridge

EDITORIAL COORDINATOR 
Gavin Jordan

HEAD OF PRODUCTION 
Adam Myers

PRODUCTION EDITOR 
Caroline Herbert

SUBEDITOR 
Anne Borthwick

CHIEF EXECUTIVE OFFICER 
Paul Howarth

Published in the United Kingdom  
by Law Business Research Ltd, London

87 Lancaster Road, London, W11 1QQ, UK
© 2017 Law Business Research Ltd

www.TheLawReviews.co.uk 

No photocopying: copyright licences do not apply. 
The information provided in this publication is general and may not apply in a specific situation, nor 

does it necessarily represent the views of authors’ firms or their clients. Legal advice should always 
be sought before taking any legal action based on the information provided. The publishers accept 
no responsibility for any acts or omissions contained herein. Although the information provided is 

accurate as of March 2017, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address above. 

Enquiries concerning editorial content should be directed  
to the Publisher – gideon.roberton@lbresearch.com

ISBN 978-1-910813-49-2

Printed in Great Britain by 
Encompass Print Solutions, Derbyshire 

Tel: 0844 2480 112



THE MERGERS AND ACQUISITIONS REVIEW

THE RESTRUCTURING REVIEW

THE PRIVATE COMPETITION ENFORCEMENT REVIEW

THE DISPUTE RESOLUTION REVIEW

THE EMPLOYMENT LAW REVIEW

THE PUBLIC COMPETITION ENFORCEMENT REVIEW

THE BANKING REGULATION REVIEW

THE INTERNATIONAL ARBITRATION REVIEW

THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND  
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND  
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW

THE CORPORATE IMMIGRATION REVIEW

THE INTERNATIONAL INVESTIGATIONS REVIEW

THE PROJECTS AND CONSTRUCTION REVIEW

THE INTERNATIONAL CAPITAL MARKETS REVIEW

THE REAL ESTATE LAW REVIEW

THE PRIVATE EQUITY REVIEW

THE ENERGY REGULATION AND MARKETS REVIEW

THE INTELLECTUAL PROPERTY REVIEW

THE ASSET MANAGEMENT REVIEW

THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW

THE MINING LAW REVIEW

THE EXECUTIVE REMUNERATION REVIEW

THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE CARTELS AND LENIENCY REVIEW

lawreviews



THE TAX DISPUTES AND LITIGATION REVIEW

THE LIFE SCIENCES LAW REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW

THE GOVERNMENT PROCUREMENT REVIEW

THE DOMINANCE AND MONOPOLIES REVIEW

THE AVIATION LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE ASSET TRACING AND RECOVERY REVIEW

THE INSOLVENCY REVIEW

THE OIL AND GAS LAW REVIEW

THE FRANCHISE LAW REVIEW

THE PRODUCT REGULATION AND LIABILITY REVIEW

THE SHIPPING LAW REVIEW

THE ACQUISITION AND LEVERAGED FINANCE REVIEW

THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW

THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW

THE TRANSPORT FINANCE LAW REVIEW

THE SECURITIES LITIGATION REVIEW

THE LENDING AND SECURED FINANCE REVIEW

THE INTERNATIONAL TRADE LAW REVIEW

THE SPORTS LAW REVIEW

THE INVESTMENT TREATY ARBITRATION REVIEW

THE GAMBLING LAW REVIEW

THE INTELLECTUAL PROPERTY AND ANTITRUST REVIEW

THE REAL ESTATE M&A AND PRIVATE EQUITY REVIEW

THE SHAREHOLDER RIGHTS AND ACTIVISM REVIEW

THE ISLAMIC FINANCE AND MARKETS LAW REVIEW

THE ENVIRONMENT AND CLIMATE CHANGE LAW REVIEW

THE CONSUMER FINANCE LAW REVIEW



i

ACKNOWLEDGEMENTS

ALLENS

G ELIAS & CO

HENGELER MUELLER PARTNERSCHAFT VON RECHTSANWÄLTEN MBB

HERBERT SMITH FREEHILLS LLP

HOGAN LOVELLS BSTL, SC

KILPATRICK TOWNSEND & STOCKTON LLP

LETT LAW FIRM P/S

LIEDEKERKE

M & M BOMCHIL

MAPLES AND CALDER

MATTOS FILHO, VEIGA FILHO, MARREY JR E QUIROGA ADVOGADOS

MORI HAMADA & MATSUMOTO

PARQUET & ASOCIADOS

SETH DUA & ASSOCIATES

STIKEMAN ELLIOTT LLP

SYCIP SALAZAR HERNANDEZ & GATMAITAN

TACIANA PEÃO LOPES E ADVOGADOS ASSOCIADOS

URÍA MENÉNDEZ

VDA VIEIRA DE ALMEIDA

VELMA LAW

WEERAWONG, CHINNAVAT & PEANGPANOR LTD

WHITE & CASE

ZHONG LUN LAW FIRM

The publisher acknowledges and thanks the following law firms for their learned assistance 
throughout the preparation of this book:



iii

PREFACE������������������������������������������������������������������������������������������������������������������������������������������������������������ v
Bruno Werneck and Mário Saadi

Chapter 1	 ARGENTINA�������������������������������������������������������������������������������������������������������������������������1

María Inés Corrá and Ximena Daract Laspiur

Chapter 2	 AUSTRALIA���������������������������������������������������������������������������������������������������������������������������9

David Donnelly, Nicholas Ng and Timothy Leschke

Chapter 3	 BELGIUM����������������������������������������������������������������������������������������������������������������������������19

Christel Van den Eynden, Frank Judo, Aurélien Vandeburie and Marjolein Beynsberger

Chapter 4	 BRAZIL���������������������������������������������������������������������������������������������������������������������������������33

Bruno Werneck and Mário Saadi

Chapter 5	 CANADA������������������������������������������������������������������������������������������������������������������������������46

Bradley Ashkin, Dana Porter, Erik Richer La Flèche and Jamie Templeton

Chapter 6	 CHINA���������������������������������������������������������������������������������������������������������������������������������61

Hui Sun

Chapter 7	 DENMARK��������������������������������������������������������������������������������������������������������������������������73

Henrik Puggaard and Lene Lange

Chapter 8	 FRANCE�������������������������������������������������������������������������������������������������������������������������������84

François-Guilhem Vaissier and Olivier Le Bars

Chapter 9	 GERMANY�������������������������������������������������������������������������������������������������������������������������102

Jan Bonhage and Marc Roberts

Chapter 10	 INDIA���������������������������������������������������������������������������������������������������������������������������������112

Sunil Seth and Vasanth Rajasekaran

CONTENTS



iv

Contents

Chapter 11	 IRELAND���������������������������������������������������������������������������������������������������������������������������119

Mary Dunne and Fergal Ruane

Chapter 12	 JAPAN���������������������������������������������������������������������������������������������������������������������������������128

Masanori Sato, Shigeki Okatani and Yusuke Suehiro

Chapter 13	 MEXICO����������������������������������������������������������������������������������������������������������������������������142

Federico Hernandez A and Julio Zugasti González

Chapter 14	 MOZAMBIQUE����������������������������������������������������������������������������������������������������������������151

Taciana Peão Lopes

Chapter 15	 NIGERIA����������������������������������������������������������������������������������������������������������������������������157

Fred Onuobia, Okechukwu J Okoro and Bibitayo Mimiko

Chapter 16	 PARAGUAY������������������������������������������������������������������������������������������������������������������������167

Javier Maria Parquet Villagra and Karin Basiliki Ioannidis Eder

Chapter 17	 PHILIPPINES��������������������������������������������������������������������������������������������������������������������177

Marievic G Ramos-Añonuevo and Arlene M Maneja

Chapter 18	 PORTUGAL�����������������������������������������������������������������������������������������������������������������������187

Manuel Protásio, Frederico Quintela and Catarina Coimbra

Chapter 19	 SPAIN����������������������������������������������������������������������������������������������������������������������������������198

Manuel Vélez Fraga and Ana María Sabiote Ortiz

Chapter 20	 TANZANIA������������������������������������������������������������������������������������������������������������������������210

Nicholas Zervos

Chapter 21	 THAILAND�����������������������������������������������������������������������������������������������������������������������217

Weerawong Chittmittrapap and Jirapat Thammavaranucupt

Chapter 22	 UNITED KINGDOM������������������������������������������������������������������������������������������������������227

Adrian Clough, David Wyles and Paul Butcher

Chapter 23	 UNITED STATES�������������������������������������������������������������������������������������������������������������244

Robert H Edwards Jr, Randall F Hafer, Mark J Riedy, Christian F Henel,  
Daniel P Broderick and Ariel I Oseasohn

Appendix 1	 ABOUT THE AUTHORS������������������������������������������������������������������������������������������������259

Appendix 2	 CONTRIBUTING LAW FIRMS’ CONTACT DETAILS�������������������������������������������279



v

PREFACE

We are very pleased to present the third edition of The Public-Private Partnership Law 
Review. Notwithstanding the number of articles in various law reviews on topics involving 
public-private partnerships (PPPs) and private finance initiatives (in areas such as projects 
and construction, real estate, mergers, transfers of concessionaires’ corporate control, special 
purpose vehicles and government procurement, to name a few), we identified the need for a 
deeper understanding of the specific issues in this topic in different countries. The first and 
second editions of this book were the initial effort to fulfil this need.

In 2014, Brazil marked the 10th year of the publication of its first Public-Private 
Partnership Law (Federal Law No. 11,079/2004). Our experience with this law is still 
developing, especially in comparison with other countries where discussions on PPP models 
and the need to attract private investment into large projects dates from the 1980s and 1990s.

This is the case for countries such as the United Kingdom and the United States. 
PPPs have been used in the United States across a wide range of sectors in various forms 
for more than 30 years. From 1986 to 2012, approximately 700 PPP projects reached 
financial closure. The UK is widely known as one of the pioneers of the PPP model; Margaret 
Thatcher’s governments in the 1980s embarked on an extensive privatisation programme of 
publicly owned utilities, including telecoms, gas, electricity, water and waste, airports and 
railways. The Private Finance Initiative was launched in the UK in 1992 aiming to boost 
design-build-finance-operate projects.

In certain developing countries, PPP laws are more recent than the Brazilian PPP law. 
Argentina was the first country in Latin America to enact a PPP Law (Decree No. 1,299/2000, 
ratified by Law No. 25,414/2000). The Argentinian PPP Law was designed to promote 
private investment in public infrastructure projects that could not be afforded exclusively 
by the state, especially in the areas of health, education, justice, transportation, construction 
of airport facilities, highways and investments in local security. In Mozambique, Law No. 
15/2011 and Decree No. 16/2012 govern the Public-Private Partnerships (PPP) Law and 
other related PPP regulations, which establish procedures for contracting, implementing 
and monitoring PPP projects. In Paraguay, a regulation establishing the PPP regime has 
been enacted (Law No. 5,102) to promote public infrastructure and the expansion and 
improvement of services provided by the state; this law has been in force since late 2013.

In view of the foregoing, we hope a comparative study covering practical aspects and 
different perspectives regarding PPP issues will become an important tool for the strengthening 
of this model worldwide. We are certain this study will bring about a better dissemination of 
best practices implemented by private professionals and government authorities working on 
PPP projects around the world.
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With respect to Brazil, the experience evidenced abroad may lead to the strengthening 
of this model in our country. In our last preface, we called your attention to one specific 
feature of the PPP law in Brazil: state guarantees. This feature permits that the obligation 
of the public party to pay a concessionaire be guaranteed by, among other mechanisms 
authorised by law: (1) a pledge of revenues; (2) creation or use of special funds; (3) purchase 
of a guarantee from insurance companies that are not under public control; (4) guarantees 
by international organisations or financial institutions not controlled by any government 
authority; or (5) guarantees by guarantor funds or state-owned companies created especially 
for that purpose.

The state guarantee pursuant to PPP agreements is an important innovation in 
administrative agreements in Brazil; it assures payment obligations by the public partner and 
serves as a guarantee in the event of lawsuits and claims against the government. This tool is 
one of the main factors distinguishing the legal regimen of PPP agreements from ordinary 
administrative agreements or concessions – one that is viewed as crucial for the success of 
PPPs, especially from private investors’ standpoint.

Nevertheless, the difficulty in implementing state guarantees on PPP projects has been 
one of the main issues in the execution of new PPP projects in the country. This point is made 
worse due to the history of government default in administrative contracts.

In other jurisdictions, however, state guarantees are not a rule. Unlike PPP projects in 
developing countries, government solvency has not historically been a serious consideration 
in other jurisdictions. That is the case in countries such as Australia, France, Ireland, Japan, 
the United Kingdom and the United States.

We expect that the consolidation of PPPs and the strengthening of the government in 
Brazil may lead to a similar model, enabling private investments in areas where the country 
lacks the most.

Brazil must adopt cutting-edge models for awarding PPP agreements. The winner is 
usually chosen based solely on the price criterion (offering of lower prices or highest offers), 
which sometimes leads to projects lacking advanced or tailor-made solutions. Despite the 
legal provisions on the role of technical evaluation of offers, they are becoming less relevant. 
However, some ongoing discussions regarding amendments to the Brazilian procurement 
legislation and new criteria, which are based on the international experience, could 
(fortunately) be approved.

In this field, we highlight the current discussions regarding the amendment to the 
Federal Procurement Law (Federal Law No. 8,666/1993), which is expected to expedite 
public procurement in Brazil. One of the main innovations proposed in this debate is the 
competitive dialogue, a type of bid in which the authority engages with bidders to discuss and 
develop one or more solutions for the tendered project. After the conclusion of the dialogue 
phase, the authority will establish a term for the submission of bids.

The competitive dialogue is a reality in many jurisdictions (e.g., Australia, Belgium, 
China, France, Ireland, Japan, and the United Kingdom). In Japan, for example, some 
projects are procured through the competitive dialogue process. This process may be adopted 
if a relevant authority is unable to prepare a proper service requirement, in which case it 
proposes a dialogue with multiple bidders simultaneously to learn more about the specific 
service it seeks to implement. As another example, in France a dialogue will be conducted 
with each bidder to define solutions on the basis of the functional programme. At the end 
of the dialogue period, the procuring authority will invite the candidates to submit a tender 
based on the considered solutions. After analysis of the tenders, a partnership contract will 
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be awarded to the bidder with the best price in accordance with the criteria established in the 
contract notice or in the tender procedure.

We hope the importance of this tool is recognised in Brazil and reflected in our 
legislation.

In the second edition of this book, our contributors were drawn from the most 
renowned firms working in the PPP field in their jurisdictions, including Argentina (M&M 
Bomchil), Australia (Allens), Belgium (Liedekerke), China (Zhong Lun), Denmark (LETT), 
France (White & Case), India (Seth Dua), Ireland (Maples and Calder), Japan (Mori Hamada 
& Matsumoto), Mozambique (TPLA), Nigeria (G Elias), Paraguay (Parquet & Asociados), 
Philippines (SyCip Salazar Hernandez & Gatmaitan), Portugal (Vieira de Almeida), Tanzania 
(Velma), the United Kingdom (Herbert Smith Freehills) and the United States (Kilpatrick 
Townsend & Stockton). We would like to thank all of them and our new contributors for 
their support in producing The Public-Private Partnership Law Review and in helping in the 
collective construction of a broad study on the main aspects of PPP projects.

We strongly believe that PPPs are an important tool for generating investments (and 
development) in infrastructure projects and creating efficiency not only in infrastructure, but 
also in the provision of public services, such as education and health, as well as public lighting 
services and prisons. PPPs are also an important means of combating corruption, which is 
common in the old and inefficient model of direct state procurement of projects.

We hope you enjoy this third edition of The Public-Private Partnership Law Review and 
we sincerely hope that this book will consolidate a comprehensive international guide to the 
anatomy of PPPs.

We also look forward to hearing your thoughts on this edition and particularly your 
comments and suggestions for improving future editions of this work.

Bruno Werneck and Mário Saadi
Mattos Filho, Veiga Filho, Marrey Jr e Quiroga Advogados
São Paulo
March 2017
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Chapter 1

ARGENTINA

María Inés Corrá and Ximena Daract Laspiur1

I	 OVERVIEW

A public-private partnership (PPP) is an institution designed to develop an infrastructure 
project through a stable partnership between the public and private sectors, and on the 
grounds of joint interests and a distribution of risks.

Under a PPP regime, individuals and companies may enter into a cooperative agreement 
with the state to develop infrastructure projects or to provide public services.

The main characteristics of these particular partnerships are: (1) a community of 
interest between the public and private sectors; (2) a proper distribution of risks; (3) the 
financial sustainability of the project; (4) reductions of the costs of the infrastructure projects; 
(5) better conditions to access the capital markets; (6) safeguards for early termination by 
the state, based on the criteria of opportunity, merit or convenience; and (7) prohibition or 
limitation of the use of ius variandi power by the state.

In Argentina, the first legal framework to govern PPPs was established by Decree No. 
1299/2000, ratified by Law No. 25,414 (2000). This Decree aimed at promoting private 
investment in public infrastructure projects that could not be afforded exclusively by the 
state, especially in the areas of health, education, justice, domestic transportation, airport 
facilities, highways and homeland security.

In particular, according to the provisions of Decree No. 1299/2000, partnerships 
had to be created through a contract, in accordance with the corresponding contracting 
procedure. Likewise, the improvement of the financial conditions and the reduction of costs 
became possible as a result of the creation of a fiduciary fund, which secures the payments 
and costs related to the project.

Since Argentina is a federal country, with both federal and provincial levels of legal 
organisation, the federal government and each province have their own body of law on public 
infrastructure. Following the passage of Decree No. 1299/2000, several provinces adhered to 
the regime approved therein.

In early 2001, Law No. 25,414 was abrogated by Law No. 25,556. Therefore, Decree 
No. 1299/2000 was deemed abolished from that time on.

On 16 August 2005, the Executive issued Decree No. 967/2005, published in the 
Official Gazette on 15 August 2005 (still in force). This Decree approved the General Regime 
for Public-Private Partnerships as Annex I (the 2005 Regime). Several provinces adhered to 
this Decree.

1	 María Inés Corrá is a partner and Ximena Daract Laspiur is an associate at M & M Bomchil. The authors 
would like to thank Magdalena Carbó, an associate at M & M Bomchil, for her contribution to the 
chapter.
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This second legal framework emphasised the necessity of obtaining financial resources 
from the capital markets. To do so, the regime stated that partnerships shall be constituted 
and organised as trust funds or publicly traded companies.

Just as in the regime approved by Decree No. 1299/2000, the 2005 Regime attempted 
to provide legal certainty and predictability by limiting the regulatory risk, in order to reduce 
the costs and to improve the conditions to access the capital markets.

Finally, on 30 November 2016, Congress passed Law 27,328 on Public-Private 
Partnership Contracts, which became effective from 9 December 2016 (the 2016 PPP 
Regime). The purpose of the new regime is to regulate and stimulate private investment in 
key sectors of the economy, such as infrastructure, housing, services, production, applied 
research and technological innovation.

Pursuant to Section 1 of the new regime, PPPs can pursue the following public 
purposes: (1) design; (2) construction; (3) expansion; (4) improvement; (5) maintenance; 
(6) exploitation; (7) operation; (8) financing of projects; and (9) the supply of equipment or 
other goods.

According to the 2016 PPP Regime, public-private contracts are deemed as an 
alternative way for the state to perform public works or to develop public services, different 
from the administrative regime set forth in Laws No. 13,064 on Public Works Act, No. 
17,520 on Concession of Public Works Act and Decree No. 1023/2001 on General Public 
Procurement, any of which are applicable to public-private contracts. The Executive shall 
decide in each case what is the most suitable system to satisfy the public needs.

Like in the prior regimes, the provincial states and the City of Buenos Aires have been 
invited to join the new regime by issuing similar laws in their jurisdictions.

The implementing decree of the new Law is still pending.
As for the future prospects, the new environment resulting from the 

December 2015 elections and from the enactment of Law 27,328 creates reasonable 
expectations on having more opportunities to access capital markets and to take advantage of 
the PPP tool for the development of infrastructure projects in several strategic areas of public 
interest.

II	 THE YEAR IN REVIEW

Several key initiatives have been promoted during 2016 in order to create an investment-friendly 
environment. The set-up of the 2016 PPP Regime is one of those key initiatives aimed at 
encouraging foreign and domestic investments in strategic sectors all throughout the country.

Other relevant initiatives are: (1) the creation of the Argentina Investment and Trade 
Promotion Agency; (2) the removal of capital controls and repatriation and of export taxes 
and import restrictions; (3) the re-launch of the National Statistics Bureau (INDEC); 
(4) the payment of defaulted debt, regaining access to global financial markets; and (5) the 
implementation of a government e-platform for tenders and public accounts.

As for the most recent PPP developments, we may note the Renewable Energy 
Programme launched by the federal government during 2016 under a tailor-made PPP 
regime set up by Law No. 27,191 (the Renewable Energy Law) and by Decree No. 882/2016 
(RenovAR), as a result of which almost 60 renewable energy projects have been awarded, 
representing a US$4 billion investment.

The 2016 PPP Regime has been adopted as a general framework. Among other 
relevant projects promoted by the federal state, the 2016 PPP Regime could help to develop 
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partnerships for exploration and exploitation of conventional and non-conventional 
hydrocarbons, especially in the Vaca Muerta shale basin, located in the province of Neuquén.

III	 GENERAL FRAMEWORK

i	 Types of public-private partnership

Section 1 of the 2016 PPP Regime sets forth that PPP contracts shall be designed in 
accordance with the special features of each project and its financial needs.

Under that flexible criterion, Section 7 of the 2016 PPP Regime sets forth that the 
PPPs in charge of the execution and performance of the PPP contract may be organised as a 
special purpose vehicle (SPV), a trust fund, or any other vehicle or associative organisation.

SPVs shall be incorporated as corporations. Trust funds shall be organised as 
financial trust funds pursuant to the Civil and Commercial Code provisions on the matter. 
Furthermore, PPPs may be constituted and organised in such a way that allows them to issue 
securities under the provisions of the Capital Market Law No. 26,831.

Further, the 2016 PPP Regime explicitly allows the state to create new corporations or 
trust funds to perform PPP projects (Section 8).

ii	 The authorities

Under the 2016 PPP Regime, the performance of the PPP contract is subject to the control 
of the public contracting party or the public body created for that purpose in the relevant 
jurisdiction. In addition, the implementing decree or the bidding terms and conditions of the 
PPP project might require the appointment of external independent auditors to supervise the 
performance of the project (Section 21).

Furthermore, pursuant to Section 22 of the 2016 PPP Regime, the General Audit 
Agency shall control all PPP contracts, their performance and results.

In addition, the new regime sets forth two new bodies: (1) the Public-Private 
Partnership Unit (the PPP Unit), which shall centralise the regulation of PPP contracts, assist 
in the development and regulation of the PPP projects and assist the public procurement 
agencies in the design and structuring of PPP projects (Sections 28 and 29); and (2) a 
Congress bicameral commission in charge of monitoring the PPP projects’ performance and 
compliance with the PPP Regime (Section 30).

iii	 General requirements for public-private partnership contracts

In accordance with the 2016 PPP Regime, PPP contracts shall regulate, at a minimum, the 
items described in the law (Sections 4 and 9).

Some of those items are: (1) the contractual term and potential extensions, which 
cannot exceed 35 years in whole and which must ensure recovery of investments, repayment 
of financing and a reasonable profit; (2) the parties’ duties and obligations and a fair and 
efficient distribution of the contract contributions and risks between the parties, ensuring 
the best conditions to prevent, assume or mitigate them, in order to minimise the cost of 
the project and facilitate the financing conditions; (3) the minimum technical requirements 
applicable to the infrastructure involved in the project; (4) the procedures for the revision 
of the contract price so as to preserve its economic-financial equation; (5) the state’s power 
to unilaterally introduce modifications should be restricted only to the project performance 
and under no circumstance exceed 20 per cent above or below the total contract amount. 
Any such modification shall be compensated so as to keep the original economic-financial 
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balance; (6) the guarantee of minimum income if such provision is agreed upon; (7) the 
events and procedure applicable to the contract’s termination and applicable compensations. 
If termination operates based upon public interest grounds, no state liability limitation can 
apply, neither directly nor supplementarily or analogically; (8) the assignment of the PPP 
contract rights or receivables arising thereof as collateral, as well as the right to securitise cash 
flows; (9) the right to temporarily suspend performance of obligations in case of state default; 
(10) the contractor’s right to totally or partially assign the PPP contract to the extent the 
assignee meets the proper conditions to be a contractor and at least either 20 per cent of the 
contractual term has expired, or 20 per cent of the committed investment has been made. 
Contract assignment shall be subject to the state contracting party, funders and guarantors’ 
approval. Under these conditions, the assignment releases the original contractor of all duties 
and changes; (11) the assets regime; and (12) the procedures and mechanisms of settling 
contractual disputes. Arbitral agreements setting forth foreign venues shall be expressly 
approved by the Executive and communicated to Congress.

IV	 BIDDING AND AWARD PROCEDURE

i	 Expression of interest 

Pursuant to Sections 1 and 4(a) of the 2016 PPP Regime, the submission of a project to 
the PPP Regime requires a previous justification by the state on the reasons why the PPP 
structure is suitable for the satisfaction of the public interest pursued through it.

By the same token, Section 13 sets forth that, prior to any invitation for a PPP public 
tender, the tender authority shall issue an opinion on, inter alia, the feasibility of the PPP 
project and the reasons underlying the submission of the project to the PPP Regime as the 
most suitable solution for the public interest. That opinion shall be communicated to the 
PPP Unit for its publicity.

ii	 Call for proposals 

The contractor may be selected by public or competitive, national or international tender 
depending on the complexity of the project, the ability of local companies to participate, 
economic and/or financial reasons connected to the project’s special features, and/or the 
origin of the funds in the case of projects that require external financing.

Pursuant to the 2016 PPP Regime, the provision of assets and services made in the 
context of PPP contracts shall have a minimum domestic component of 33 per cent (Section 
12). This legal requirement may be exceptionally set aside or limited by the Executive if the 
project special features require so (Section 12).

In case the PPP contract commits resources from the public budget, prior to the call for 
tenders or competition, it must obtain the authorisation to commit future fiscal exercises, as 
provided in Section 5 of Law 24,156 (Section 16).

If necessary, when the complexity or size of the project require so, a transparent 
procedure of consultation, discussion and exchange of views between the contractor and 
the prequalified parties may be established, allowing the development and definition of the 
most convenient solution to the public interest on the basis of which the tenders should be 
formulated (Section 14).

The 2016 PPP Regime makes special focus on the need of transparency, publicity and 
competitive conditions for bidders, and includes specific anti-corruption provisions.
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iii	 Evaluation and grant

The contract shall be awarded to the most convenient offer, in accordance with the conditions 
established in the bidding terms and conditions. This Regime also requires the inclusion 
of selection guidelines that give comparative advantages in favour of domestic companies 
and small and medium-sized enterprises. Nevertheless, these comparative advantages may 
be excluded if that is deemed necessary or convenient due to the particular features of the 
project (Section 15).

V	 THE CONTRACT

i	 Payment

As regards the state’s contributions and payments, according to Section 9(g) of the 2016 PPP 
Regime, these contributions may consist of: (1) contributions of money; (2) assignment 
of funds obtained from public credit operations; (3) ownership of assets (budgetary, fiscal, 
contractual or of any other nature), the assignment of which is permitted by the applicable 
regulations; (4) the assignment of rights; (5) the constitution of surface rights over public 
and/or private property; (6) the granting of guarantees, tax benefits, subsidies, franchises; 
(7) the concession of rights of use and/or exploitation of public and/or private property; and 
(8) any other type of contributions that may be made by the state.

The PPP contract shall set forth the payment regime. Payments could be made by the 
state, users or third parties, depending on the specific project’s particular conditions.

According to Section 18, payments may be made through: (1) specific allocation and/or 
transfer of tax resources, assets, funds and any kind of public credits and/or revenues, with 
the relevant authorisation from the Federal Congress; or (2) creation of trust funds and/or 
use of existing ones.

Moreover, pursuant to Section 20, in case of use of trust funds, instructions by the 
trustor or the state bodies to the fiduciary are expressly forbidden.

The 2016 PPP Regime excludes the application of (1) Section 765 of the Civil and 
Commercial Code (which allows the payment of US dollar debts in the domestic currency); 
and (2) Sections 7 and 10 of Law No. 23,928 (which avoids the indexation of contractual 
debts) to the PPP contracts.

ii	 State guarantees

In order to secure the payments, Section 18 provides for (1) the granting of security bonds 
and guarantees of entities of recognised solvency in the national or international market, 
and/or (2) the constitution of any other instrument that fulfils the function of guarantee 
accepted by the current law.

Further, the 2016 PPP Regime allows contractual provisions on guarantees on 
minimum incomes.

Finally, pursuant to Section 19, the contractor may be authorised to grant guarantees on 
rights of exploitation of public or private property granted in order to secure the repayment 
of the necessary financing to carry out the project.

iii	 Distribution of risks

The PPP regulations attempt to distribute risks between the state and the private party in 
order to reduce the related costs.
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In this line, Section 9(b) provides, as a general principle, for the fair and efficient 
distribution of contributions and risks between the parties to the contract, by contemplating 
the best conditions to prevent, assume or mitigate them, in order to minimise the cost of the 
project and facilitate the financing conditions. By the same token, PPP contracts shall foresee 
the consequences arising from acts of God, force majeure and extraordinary economic events 
affecting the contract economic equation and the early termination of the contract.

iv	 Adjustment and revision

Section 9(i) of the 2016 PPP Regime allows unilateral variations to the contract instructed 
by the state, but limits them only to the performance of the project, with a maximum limit 
of 20 per cent of the total value of the contract. Furthermore, those variations shall be 
adequately compensated.

Likewise, under the 2016 PPP Regime, PPP contracts may foresee procedures for price 
revision in order to preserve the original economic-financial balance of the contract and the 
possibilities and conditions of financing.

v	 Ownership of underlying assets

Regarding the ownership of the underlying assets, and pursuant to Section 9(o) and (v) of the 
2016 PPP Regime, the ownership, exploitation, assignment and destination of the property, 
moveable and immoveable, used and/or constructed during the term of the contract, shall 
be governed by the provisions of the PPP contract. In particular, those assets that are to be 
reverted or transferred to the state shall be duly specified in the respective contract.

Furthermore, the 2016 PPP Regime states that agreements under which the ownership 
of the work or infrastructure is constructed may only revert to the state after full execution 
of the contract.

vi	 Early termination

Early termination is a widely known power of the state, and it may be used for several public 
interest reasons. It is one of the main regulatory risks that PPPs could face and for that reason 
it seems important for a PPP regime to reasonably limit its consequences.

According to Law 27,328, in case of early termination of the PPP contract by the state, 
compensation shall be fully paid out to the contractor before taking possession of the assets. 
In no case can compensation be lower than the non-depreciated investment. Furthermore, 
financing repayment shall also be guaranteed (Section 10). 

The parties’ liability shall be governed by the new PPP law, its implementing regulations, 
the bidding terms and the PPP contract. The Civil and Commercial Code shall also be 
applicable on this matter (Section 11). Therefore, PPP contracts are expressly excluded from 
all legislation restricting government liability or excluding compensation for lost profits in 
the event of early termination on public interest grounds.

Finally, the suspension or nullity of the contract on the grounds of illegitimacy may be 
declared only by a court.

VI	 FINANCE

The PPP regimes aim at promoting private investments in public infrastructure projects that 
the state cannot, or deems not convenient to, afford alone. Therefore, PPP contracts shall 
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adopt a flexible design in order to adapt their structure to the specific requirements of the 
project and its financing needs (Section 1 of the 2106 PPP Regime). 

For the same reason, the entity in charge of the performance of the PPP contract shall 
adopt a legal form able to access the capital markets to develop the project (Section 7). 

As it usually happens, the resources needed to finance the projects of this kind are 
sought at the domestic and financial capital markets. Accordingly, the 2016 PPP Regime 
explicitly promotes the development of the domestic market and access to the foreign market 
(Section 4(j)). As a consequence, cross-border finance could be included in the terms of the 
tendering process for awarding the PPP contract.

In addition, the 2016 PPP Regime sets forth that the state contracting party may 
collaborate with the private party in order to obtain the necessary financing for the project 
(Section 9(n)).

As a remarkable feature, under the new regime, the PPP contract may include the 
conditions for the transfer of the controlling shareholding of the SPV or the certificates of 
the trust funds to the funders in case of default of the SPV’s or the fiduciary’s obligations, in 
order to facilitate the restructuring of the debt and the project performance continuity (‘step 
in rights’). Likewise, the PPP contract may allow the assignment of the collection rights for 
securisation (Section 9(r)).

VII	 RECENT DECISIONS

Due to its recent enactment, there are no records of PPP projects under the 2016 Regime 
explained in this chapter. Accordingly, no relevant judicial decisions are publicly available on 
the matter. 

VIII	 OUTLOOK

2016 has been a year with relevant legal, political and economic changes, especially those 
aimed at bringing legal and economic predictability to the financial and economic community 
to thus create a more ‘business-friendly’ environment. The 2016 PPP Regime is framed under 
these changes.

The new PPP framework in force seems to be a good tool for promoting investment 
in public infrastructure and services. The key factors of any PPP regime (such as payments, 
state guarantees and limitations of state power) are regulated by the new law, although 
the regulation process shall be completed through the implementing decree, which is still 
pending. The fact that the basic features of the regime are now set forth in a law (rather than 
in an executive decree) reinforces the legal certainty needed to attract private investment. In 
emerging countries, with a history of economic crisis and high political risks, explicit legal 
rules protecting private interests are sine qua non prerequisites for promotion of investments 
through PPP projects.

Some of the most remarkable provisions of the new PPP regime are those aimed at 
facilitating access to capital markets by (1) providing sufficient freedom to the parties to 
design the best contractual structure for the PPP project and its financing needs; (2) allowing 
the transfer of the controlling shareholding to the funders in case of default of the PPP 
entity; (3) securing prior compensation for the contractor and for the funders in case of early 
termination of the PPP contract by the state; and (4) allowing the submission of contractual 
disputes to arbitration in foreign venues.
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The new regime also contains several provisions aimed at promoting domestic industry 
and small to medium-sized enterprises. Nevertheless, the Law also empowers the competent 
authorities with sufficient faculties to exclude or set aside those protective provisions if the 
development of the project requires so.

Finally, the 2016 PPP Regime shall be complemented by an implementing decree. If 
the implementing rules respect the spirit of the Law, there should be reasonable expectations 
on the development of the most strategic sectors under the benefits of the new PPP Regime.
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